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DISCLAIM  f R 

| he  papers  by  Colonel  Taylor  and  Lieutenant  C olonel  Lane  have 
been  reviewed  and  cleared  for  open  publication  by  the  Department  ol 
Defense.  Opinions,  conclusions,  and  recommendations  expressed  or 
implied  herein  are  solely  those  of  the  authors^rfnd  do  not  necessarily 
represent  the  views  of  the  National  Defense  l niversity.  the  Department 
of  Defense,  or  any  other  government  agency 


FOREWORD 


The  vast  majority  of  senior  military  officers  have  deep  reservations 
concerning  the  concept  of  military  unionization.  Any  compromise  real 
or  imagined  to  the  sacredness  of  the  chain  of  command  poses  major 
dilemmas  to  the  traditional  commander  with  joint  responsibilities  to 
nation,  mission,  and  the  welfare  of  his  personnel.  However,  admitting 
one's  intuitive  feelings  will  not  make  the  problem  disappear  nor  will  n 
provide  any  ready  solutions. 

There  is  avid  research  interest  in  the  question  of  military  unioniza- 
tion nl  all  the  senior  service  colleges.  These  papers  evolved  out  of  an 
elective  course  on  the  Future  of  the  Military  in  American  Society 
taught  by  Colonel  William  Taylor.  Visiting  Professor  at  The  National 
War  College  from  the  Social  Science  Department  at  West  Point,  t hey 
include  his  own  work  and  research  on  the  issue  plus  the  papers  of  a 
visiting  lecturer.  Professor  krcndel.  and  a student,  I icutenant  Colonel 
L ane,  who  participated  in  the  seminar.  Colonel  laylor  organized  the 
panel  which  delivered  the  papers  at  the  American  Political  Science 
Association  Convention  in  Chicago  in  September  l'>7<>.  The  military 
unionization  question  promises  to  be  with  us  in  the  years  ahead  and, 
therefore,  it  is  critical  that  we  foster  a genuine  dialogue  between  mili- 
tary and  civilians  who  arc  researching  and  writing  on  the  subject.  Only 
through  thorough  research,  ciitical  analysis,  and  continuing  interchange 
can  the  nation  find  the  best  resolution  to  the  issue. 

V\.U^uv\ 

H.  LOBDELL,  JR.  I \ 

Major  General,  IfSAF  v j 
Commandant 
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MILITARY  UNIONISM  ANI)  THE  VOLUNTEER  MILITARY  SYSTEM 


Introduction 

The  issue  of  military  unionization  poses  a major  security  question 
for  the  next  decade.  Consistent  with  the  growth  of  the  union  move- 
ment m America,  especially  more  recent  developments  involving  the 
umom/ation  ot  large  numbers  of  employees  in  the  public  sector,  it  is 
only  natural  that  some  would  advocate  unionization  for  the  nation's 
military.  At  the  same  time,  with  personnel  expenditures  taking  up 
nearly  mc  ol  the  defense  budget,  management  specialists  as  well  as 
strategists  have  begun  a detailed  review  of  the  entire  military  manpower 
and  compensation  package  Sensing  a rising  tide  o!  criticism  Irom  the 
parent  society  and  feeling  relatively  threatened  from  many  sides,  mili- 
tary people  might  eventually  turn  to  some  form  ol  unionization  to 
defend  the  system.  On  the  other  hand,  most  careci  military  personnel 
perceive  unionization  as  in  direct  conflict  with  the  tune-honored 
requirements  lor  unquestioned  obedience  and  discipline  ill  combat 
Many  questions  are  still  unanswered  Will  it  be  enough  tot  1)01)  to  issue 
strong  statements  of  opposition " What  ate  the  constitutional  lights  ot 
the  mdividujl  to  free  association  as  opposed  to  the  institutional  pterog 
alive  to  icslricl  those  rights  to  preserve  good  mililuiy  oidci  ’Whal  can 
vve  learn  from  history  ol  the  union  movement  in  the  l nited  Stales  and 
I mope  m both  the  public  and  private  sectors ' Is  it  possible  to  maintain 
a combat  ready  . mobile  military  in  a unionized  environment  ' W hat  will 
be  the  effects  on  the  budget  and  the  strategy  ot  the  l nited  Slates’’  And 
finally,  what  should  be  the  policy  ot  the  United  Slates  in  dealing  vv  ith 
the  phenomenon  ’ 

I he  follow  ing  series  ot  papers  dealing  w it  It  III  is  crucial  topic  w ere 
delivered  at  the  American  Political  Science  Association  Meeting  ill 
Chicago  in  Septembei  D>7o  undei  the  sponsorship  ol  the  Intel  I mvei 
sit y Seminar  on  Armed  I ones  and  Society  I lie  panel,  entitled  "Alili 
tary  Unionism  anil  the  Aolunleei  Aliltlary  System."  included  Colonel 
William  layloi.  I enure  Associate  Ihotessoi  in  the  Department  ot  Social 
Scicikc  at  the  I S Atihlaiy  Academy  . Chairman,  lieutenant  Colonel 
Peter  If  lane  I he  National  War  College  and  Piolessoi  I zta  krendel. 
Profosso!  ot  Statistics  and  Operations  Reseaich  at  the  A\  liaiton  School 
at  the  t niversity  ol  Pennsylvania  Piolessoi  Charles  Aloskos  ot  tin 
Depart  incut  ot  Sociology  al  Northwestern  University  was  tile  discussant 
for  the  papers 

» 

It  in  | lu*  hope  ot  the  panelists  th.it  the  research  .nut  piihhe.it ion  ot 
these  papers  will  help  answer  some  <>t  the  i|  nest  ions  posed  earlier  .nut 
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move  towards  a greater  understanding  ot  the  complex  issue.  It  should 
he  reemphasi/ed  that  the  papers  represent  the  individual  conclusions  ot 
the  authors  and  in  no  way  represent  the  policy  ot  their  host  institutions 
nor  the  Department  of  Detense. 


US  VOLUNTEER  FORCE  SUSCEPTIBILITY 
TO  UNIONIZATION 

Lieutenant  Colonel  Peter  B.  Lane 
The  National  War  College 
Washington,  DC 


the  union  movement  in  the  Tinted  Stales  has  grown  in  strength 
and  relative  influence  over  the  past  century.  Recently,  however,  these 
trends  have  taken  on  new  and  serious  connotations  for  defense  plan 
ners.  During  its  early  development  the  union  movement  generally 
concentrated  on  the  private  sector  in  such  Industrie vs  as  mining, 
manufacturing,  or  the  merchant  marine.  Within  the  last  two  decarles, 
however,  the  unions  have  expanded  to  include  major  portions  ol  the 
public  sector  in  both  the  professional  and  nonprofessional  areas. 
One-third  of  America's  approximately  14,00(1.000  public  workers  are 
organized  a figure  higher  than  the  total  labor  force.  ’ I he  Department 
of  Defense  (DODI  has  also  been  affected  In  this  societal  trend  with 
over  f>0 T of  its  civilian  employ  ees  represented  by  unions  - I lie  Amer- 
ican military  can  hardly  avoid  this  trend  which  seems  to  be  impacting 
on  most  public  sector  employees.  Wishing  it  away  will  not  suffice, 
instead  detailed  analysis  is  required  lo  inulersl.intl  its  full  ramification 
upon  the  nation's  security  posture.  Quoting  the  recently  published 
study  by  the  Defense  Manpower  Commission. 

. . the  question  is  no  longer  moot,  the  pos- 

sibility of  a military  union  must  he  faced  squarely  and 
appropriate  actions  to  ileal  with  the  possibility  must 
he  undertaken  now.  ' 

It  is  in  that  spirit  ol  objectively  studying  and  understanding  the 
phenomenon  of  potential  military  unionization  that  the  following 
paper  is  offered 


Except  for  limited  periods  during  tile  Civil  War,  World  War  1. 

World  War  II  and  after,  the  United  States  has  traditionally  relied  upon 

some  form  of  a volunteer  system  for  recruiting  its  armed  forces.  i 

Whenever  domestic  or  international  conditions  permitted,  the  United 
States  reverted  to  a system  of  volunteer  service  augmented  by  a pro- 
fessional officer  corps  trained  in  the  military  academies  and  various 
officer  training  programs.  Despite  minimal  defense  budgets,  recruitment 
was  subsidized  by  generous  cash  bonuses,  land  grants  or  other  veterans 
benefits.  While  a conscripted  force  performed  admirably  in  major 
conflicts  such  as  World  War  I and  II.  serious  problems  developed  among 
draftees  when  deployed  in  extended  limited  conventional  conflicts  such 
as  Korea  and  Vietnam.  W'ith  growing  domestic  opposition  to  the  US 
involvement  in  the  Vietnam  conflict,  especially  among  their  peer 
groups,  large  percentages  of  American  conscripts  questioned  service  in  a 
far  away  land  for  goals  that  were  neither  understood  nor  accepted.  By 
the  late  PO’s.  discipline  problems,  drugs,  alcohol,  and  racial  conflict 
practically  mandated  an  alternate  means  of  recruiting  service  personnel. 

Following  the  recommendations  of  the  Gates  Commission  in  1470.  the 
transition  began  to  an  all  volunteer  force.4  With  the  end  of  the  draft  in 
June  I 471.  the  United  States  had  reverted  once  again  to  an  all  volun- 
teer system  for  its  personnel  requirements. 

This  paper  explores  the  potential  of  this  all  volunteer  force  for 
future  unionization  by  first  contrasting  the  present  volunteer  force  with 
the  former  conscripted  system.  I hen  follow  s a discussion  of  the  present 

forces  within  the  military  as  well  as  in  the  civilian  society  which  would  j 

argue  for  or  against  some  form  of  future  union  organization  among 
military  personnel.  The  Department  of  Defense  has  an  especially 

delicate  challenge,  representing  management  as  well  as  the  workers.  In  • 

an  era  of  massive  global  commitments,  limited  resources,  and  the 

increasing  costs  of  personnel,  they  must  maintain  a ready  combat  force 

equitably  compensated  in  material  and  psychological  rewards  for  their 

service. 

In  analyzing  the  all  volunteer  force  ( AVI  ) it  is  quite  ditticult  to 
differentiate  between  a true  volunteer  and  conscript  in  any  one  time 
frame.  Actually  , even  under  conscription,  large  percentages  of  service 
personnel  were  true  volunteers.  While  it  can  be  argued  that  the  otticer 
corps  for  all  the  services  were  volunteers  during  the  conscription  period, 
many  chose  an  officer  training  program  to  avoid  the  draft  and  eventual 
service  in  one  of  the  combat  arms.  In  its  report,  the  Gates  Com  mission 
estimated  that  at  least  half  of  the  volunteers  lor  military  service  were 
actually  true  volunteers  and  would  have  volunteered  even  it  there  had 
been  no  draft  Also,  all  those  personnel  who  have  elected  to  remain  in 
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the  service  alter  the  completion  of  their  initial  tour  approximately 
35'?  can  he  designated  true  volunteers  demonstrating  that  even  under 
conscription,  a large  percentage  ot  service  personnel  were  already 
volunteers.5 

Nonetheless,  the  remaining  element  comprises  a crucial  and 
perhaps  the  most  important  part  of  our  military  the  enlisted  forces  of 
our  combat  arms  especially  in  the  \rm>  and  Marine  Corps.  The  Air 
force  and  Navy  could  no  longer  count  on  large  percentages  of 
pseudo-volunteers  fleeing  conscription  into  the  combat  arms,  lacli 
service  was  now  forced  to  recruit  volunteers  in  direct  competition  with 
each  other  even  though  the  Air  force  and  Navy  still  retained  the  ad- 
vantage of  a more  functional  organization  with  the  incentive  of  skill 
and  cratt  training  directly  applicable  to  employment  in  the  civilian 
market. 

Since  the  end  of  conscription,  the  services  have  successfully  filled 
their  force  level  requirements  during  relatively  favorable  recruiting 
conditions.  During  this  time  the  American  armed  services  have  de- 
creased from  a figure  of  3.1  million  personnel  in  I Y I ‘>70  to  3.1 

million  in  FY  I *>76.  Also,  the  era  of  the  early  70's  has  been  charac- 

terized by  a major  economic  recession  with  large  scale  unemployment 
among  the  youth,  f urther,  recruiters  enjoyed  the  attraction  of  peace- 
time service  and  attractive  veterans  benefits.  Critics  of  the  volunteer 
system  argue  that  with  economic  recovery  and  curtailment  of  the  (II 
Bill  the  military  services  will  be  unable  to  attract  the  quantity  and 
quality  personnel  for  the  requirements  of  the  future,  flic  short  past  ol 

the  most  recent  AVf  has  been  a statistical  success  but  the  future  looms 

uncertain  as  conditions  change  and  the  economy  recovers. 

What  are  some  of  those  factors  which  might  attract  volunteer 
servicemen  to  unionization?  General  discussion  must  be  guarded 
recognizing  that  there  are  substantive  altitudinal  differences  between 
different  ranks  as  well  as  inter  and  ultra  service  differences  While  the 
current  force  can  be  labeled  voluntary,  it  is  also  the  product  ot  a 
society  that  has  increasingly  adopted  unionization  within  the  public 
sector  in  both  professional  and  nonprotession.il  occupations  Pro- 
fessional policemen,  firemen,  teachers,  and  even  doctors  have  unionized 
and  adopted  rather  militant  tactics  such  as  work  slowdowns,  sick  outs, 
and  even  strikes  in  some  extreme  situations.  I he  skilled  and  unskilled 
have  exerted  different  forms  of  organized  pressure  to  redress  perceived 
wrongs  or  attain  legitimate  objectives.  During  the  last  decade  \mcncans 
have  seen  countless  examples  of  how  group  pressure  has  assisted  groups 
to  achieve  certain  objectives,  the  woman's  liberation  movement  and 
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consumer  advocacy  groups  are  but  iwo  examples  ot  the  power  ot 
organized  groups  in  modern  society.  Military  personnel  are  products  ot 
that  society  and  are  not  oblivious  to  the  growing  power  ot  united 
action  to  achieve  a group  objective.  Considering  organizational  trends 
among  professional  groups  in  the  society,  it  is  only  natural  that  ele- 
ments of  these  same  forces  should  impact  upon  the  military.  While 
more  relevant  under  the  all  volunteer  system,  these  societal  pressures 
would  be  a reality  regardless  of  the  current  1)01)  recruiting  policy. 

Tied  to  basic  societal  trends  is  the  fact  that  the  military  is  now 
forced  to  compete  on  the  open  market  for  its  recruits.  Without  a 
convenient  Selective  Service  labor  pool,  qualification  standards  must  he 
set  at  realistic  levels  designed  to  attract  competent  personnel  for  the 
increasingly  technical  equipment  used  in  the  modern  armed  forces. 
Initially  recruits  to  the  all  volunteer  lorce  were  attracted  by  various 
recruiting  techniques  which  tended  to  emphasize  the  materialistic 
aspects  of  their  enlistment.  During  the  post-Vietnam  period  ot  the  early 
70's,  the  concept  of  service  to  the  nation  was  deemphasized  in  re- 
cruiting. Duty  to  country  and  patriotism  were  relegated  to  secondary 
status  as  the  services  scrambled  to  find  the  best  combination  ot  in- 
centives necessary  to  attract  t lie  volunteer.  Philosophical  incentives  gave 
way  to  economic  considerations.  Skilled  advertising  lirms  were  hired  lo 
build  the  recruiting  package  which  stressed  the  proper  mix  ot  pay. 
travel,  skill,  veterans  benefits,  responsibility  , and  service.  In  stressing 
the  material  at  the  expense  ot  service  (actors.  Mr.  I eo  Pellerzi.  (icnci.il 
Counsel  of  the  American  Federation  of  Covernment  I mployec 
( AF( 1 1 ),  told  a Wall  Street  Journal  interviewer. 

//  ix  a I'olu/ileer  ) rmy.  and  tlwt  means  people 
an1  selecting  a military  career  as  a means  ol  livelihood, 
am!  not  lor  patriotic  reasons.  Servicemen  today  area  1 
responding  lo  an  attack  on  the  country.  I hey  want  to 
be  paid 

Constant  reminders  of  utility  ot  a voluntary  tour  in  the  military 
for  later  use  in  the  civilian  community  has  been  used  by  recruiters. 
Professors  Janowitz  and  Moskos  consider  this  a legitimate  aspect  ot  the 
military  in  a democratic  society  . 

t /though  the  armed  serines  in  elicit  are  a vast 
naming  institution,  military  leaders  have  resisted 
recognition  ot  this  role  tearing  it  would  illicit  then 
attention  from  their  primary  mission  Hut  the  pres 
sures  of  the  all  volunteer  lorce  have  compelled  the 
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military  In  accept  this  role,  albal  reluctantly,  an d In 
stress  education  and  training  in  their  recruitment 
appeals. 1 

I his  tailor  was  also  borne  out  in  a recent  survey  of  recruits  in  lt<75. 
which  indicated  that  patriotism  ranked  well  down  in  a list  of  reasons 
lot  entering  military  service.  In  order  thee  indicated.  1 1 t job  training. 
I'l  income  and  benefits.  (.!»  til  Bill  (education  I.  (41  college  education 
while  in  service.  (5)  patriotism,  and  l(>>  unemployment  as  the  reasons 
for  enlisting.8  I bus.  both  the  services  and  the  prospective  enlistee 
emphasize  utility  factors  such  as  pay.  skill  training  and  educational 
opportunity  as  critical  in  the  current  recruiting  environment. 

It  must  be  recognized  that  the  vast  majority  of  recruits  will  serve 
out  their  enlistment  and  return  to  civilian  life  Recruiting  appeals  which 
tie  service-related  functional  skills  to  civilian  life  invite  comparisons 
with  those  particular  occupations,  working  conditions,  and  pay  . I Inis 
recruiting  techniques  which  stress  the  relationship  of  the  military  and 
society  in  terms  of  pay,  education  and  skill  training  tend  to  tie  military 
service  closer  to  the  trends  and  phenomena  current  in  the  society. 
Professor  I zra  krendel  has  w ritten. 

Tltc  All  Volunteer  Armed  Forces,  recruiting  as 
they  dn  in  an  environment  in  which  there  has  been  an 
erosion  of  the  ideal  of  service  when  confronted  wi'h 
economic  reality,  can  be  expected  to  respond  strong Iv 
to  the  same  basic  issues  upon  which  trade-union 
strength  has  developed.  The  prime  collective 
bargaining  issue  is  equity  in  pay  for  services  or  work 
performed ,y 

Servicemen  today  are  recruited  on  the  basis  of  material  benefits, 
educational  opportunities,  and  specific  contractual  items  such  as  skill 
training  or  base  of  choice.  These  factors  are  specifically  related  to  the 
union  movement  which  strives  to  define  the  specific  contract  between 
the  manager  and  the  worker  in  terms  of  working  conditions  and 
compensation.  Emphasizing  these  factors  tends  to  make  the  all  volun- 
teer force  more  susceptible  to  unionization  in  (he  future. 

Those  personnel  who  are  more  heavily  organized  into  functional 
skills  would  be  more  receptive  to  the  principle  of  unionization.  I his 
would  seem  to  apply  to  certain  functional  specialties  in  the  services 
more  than  the  combat  arms  of  the  Army  and  the  Mamie  Corps  The 
Civilian  technicians  program  currently  employed  in  the  National  Cuard 
and  Reserve  systems  of  the  Army  and  Air  force  provides  a relevant 
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example.  These  civilians  in  uniform  serve  in  a dual  capacity,  civilians 
during  the  work  week  and  guardsmen  for  weekend  drill  periods.  Or- 
ganized in  such  fields  as  aircraft  repair,  civil  engineering,  or  computer 
technology,  these  technicians  unionized  rapidly  once  they  were  granted 
Federal  I mployee  Status  with  the  National  Ciuard  leehnicians  Act  ot 
I dps.1 0 vV'ith  wage  contracts  linked  to  comparability  with  similar  skills 
m the  civilian  community,  these  organizations  have  achieved  notable 
pay  and  other  benefits  especially  in  the  more  unionized  Northern  units 
where  civilian  pay  scales  are  higher  than  in  nonunionized  sections  of  the 
country.  In  fact,  in  some  situations  compensation  in  blue  collar  cate- 
gories is  approaching  the  pay  of  some  supervisory  personnel  in  the 
officer  and  NCO  ranks,  raising  other  potential  morale  problems.  Bar- 
gaining has  been  largely  restrained  to  the  local  level  covering  items  such 
as  work  rules,  uniforms,  and  hair  lengths.  While  still  officially  civilians, 
these  technicians  have  demonstrated  similar  concerns  for  comparability, 
job  security,  and  definition  of  work  rules  that  impact  upon  the  overall 
civilian  community  and  potentially  affect  active  duty  personnel. espe- 
cially in  the  more  technical  career  fields. 

Che  Johnson  Administration  initiated  the  principle  of  com- 
putability. tying  federal  pay  scales  to  the  industrial  sector  which  in  turn 
were  tied  to  the  military  by  a complex  system  ot  job  classifications.  In 
a macro  sense,  this  principle  once  again  linked  military  personnel  to  the 
civilian  society  in  respect  to  pay  compensation  but  t the  same  time  it 
has  prompted  detailed  study  of  the  actual  worth  of  the  total  military 
benefits  package.  Service  personnel  have  achieved  major  pay  increases 
at  all  levels  and  have  been  guaranteed  relative  parity  w ith  other  federal 
civil  servants  for  the  future.  Some  variation  of  the  comparability 
principle  could  be  a remedy  against  military  unionization.  In  effect,  the 
military  enjoys  periodic  pay  increases  which  were  partially  lobbied  and 
fought  for  by  the  unionized  federal  sector.  Filey  are  exempt  from  dues 
and  other  union  responsibilities  while  enjoying  many  ot  the  benefits. 
I he  recently  published  report  of  the  Defense  Manpower  Commission 
recommended  that  the  principle  of  comparability  should  be  replaced  by 
a principle  of  competitiveness.11  While  the  overall  purpose  ot  the 
comparability  legislation  was  to  upgrade  the  status  ot  military  life  in  a 
material  sense,  it  also  made  military  members  more  cognizant  ol  their 
rights  to  an  equitable  share  of  the  American  system  in  comparison  with 
the  civilian  sector  and  other  federal  employees  While  the  competitive 
compensation  principle  has  some  notable  advantages  over 
comparability . it  would  have  to  be  studied  caretully.  explained 
thoroughly  , and  implemented  gradually  to  avoid  the  perception  that  it 
is  just  another  management  technique  to  reduce  further  the  shrinking 
the  serviceman  benefits  package. 


Perhaps  the  major  incentive  to  unionization  among  an  all 
volunteer  force  would  he  the  perception  ot  an  erosion  of  service-related 
benefits  and  a certain  frustration  and  helplessness  to  do  any  tiling  about 
it.  Recent  personnel  changes  such  as  rapid  force  reduction,  shrinking 
promotion  opportunities,  or  retirement  system  changes  without  ample 
adjustment  provisions  will  be  interpreted  as  reneging  on  an  implied 
contract  agreed  to  by  both  parties  at  enlistment.  The  Detensc 
Manpower  C ommission  too  recognized  the  problem. 

Many  members  0)  the  active  forces  fee!  dismayed 
and  disillusioned  because  ot  what  they  perceive  to  be 
cither  neglect,  disinterest  or  a breach  ot  faith  on  the 
part  of  their  (internment,  and  there  appears  to  be  a 
significant  communications  ga/i  between  departmental 
policymakers  and  the  units  in  the  Held. 1 * 

With  the  President  delaying  recommended  pay  increases,  commissary 
subsidies  reduced,  health  care  costs  increased,  and  educational  benefits 
curtailed,  many  service  personnel  are  frustrated  with  the  sy  stem  which 
supposedly  represents  them. 

With  personnel  costs  currently  making  up  more  that  hall  ot 
defense  budgets,  actions  are  underway  to  control  or  even  reduce  the 
escalating  costs.  As  defense  policymakers  struggle  with  global  commit 
ments.  limited  budgets,  costly  weapons  sy  stems,  and  the  responsibilities 
to  provide  adequate  compensation  for  then  personnel,  they  obviously 
must  review  the  high  cost  items.  I ndei  a conscription  system,  most 
draftees  accepted  their  lot.  putting  up  with  inadequate  pay.  aging 
barracks,  and  out-of-date  rules  and  regulations  in  an  almost  fatalistic 
fashion.  I he  draft  became  almost  a way  ol  life  lot  Vmerica's  y oulh. 
almost  their  price  for  citizenship  as  well  as  gateway  to  the  l.l  Rill  and 
some  form  of  upward  mobility  after  discharge,  lo  the  \\  I the  pre- 
emption is  somewhat  different.  Commitments  have  been  made  In  the 
government  to  upgrade  the  way  ol  lile  for  \1ner1c.1A  service  personnel 
Implied,  il  not  legal,  promises  have  been  made  as  to  pay  . bcnelils  and 
pension  rights.  Perceiving  a threat  to  these  implied  guarantees  and 
aware  ol  the  power  ol  the  organizational  lorm  in  protecting  or  lighting 
certain  grievances,  elements  ol  the  \\  I might  turn  lo  some  toim  ot 
unionization  for  protection.  I Ins  would  tirst  lake  the  form  ot  protest 
within  the  system  through  the  It . or  Ombudsman  s\  stem.  1 ongression.il 
pressure,  or  even  the  use  ol  si rengt h cited  service  ass. mat  1011s  such  .0  1 lie 
l icet  Reserve  01  \ir  I orce  \ssociutions  I he  ies,u  1 10  lull  union  at  1 011 
would  only  be  a last  resort  tin  most  ot  the  all  volunleei  louc  aitet  all 
other  potential  avenues  of  communication  had  been  lound  wanting 
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More  inclined  to  view  the  service  as  a long-range  career  than  the 
earlier  conscript,  the  volunteer  is  more  concerned  with  protecting  the 
long-range  aspects  of  his  benefits  such  as  pensions  or  family-oriented 
benefits  such  as  commissaries  or  dependent  medical  care.  These  are 
precisely  the  high  cost  items  coming  under  heavy  scrutiny  in  this 
peacetime  age  of  budgetary  constraints.  As  noted  earlier,  the  first  term 
volunteer  has  been  attracted  to  service  life  for  a variety  of  reasons.  Most 
will  leave  the  service  after  their  initial  tour  of  duty,  but  they  enter  the 
armed  forces  with  an  open  mind  and.  as  a group,  are  more  inclined  to 
consider  reenlistment  and  a full  career. 

The  first  term  enlistee  conscript  or  volunteer  forms  a distinct 
group  in  the  overall  question  of  susceptibility  to  future  unionization. 
He  is  young,  impressionable,  undecided  about  the  future,  and  con 
cerned  about  local  short-range  issues  such  as  working  conditions, 
command  relationships,  dining  hall  hours  or  barracks  conditions,  etc 
While  more  moderate  in  Ins  outlook  than  a conscript,  his  problems  are 
still  quite  different  from  the  VO  and  officer  w ho  are  usually  married, 
older,  and  more  long-range  oriented.  I ivmg  in  barracks  often  in  isolated 
areas.  Ins  perspectives  and  desires  are  rather  fundamental  and  quite 
different  from  Ins  older,  more  mature  supervisors  \ny  prospect  ot  the 
conscript  union  in  the  Netherlands  or  the  formation  ol  a let t wing 
oriented  enlisted  men's  union  such  as  appeared  during  the  waning  days 
ot  the  Vietnam  conflict  hangs  heavy  over  defense  personnel  planners 
The  first  feint  enlistees  are  obviously  more  susceptible  to  unionization 
and  will  probable  be  the  target  of  the  initial  union  effort  to  organize 
the  military 


There  are  also  some  persuasive  factors  which  argue  against  the 
attraction  of  unionization  for  the  all  volunteer  force.  \s  indicated 
earlier,  large  percentages  of  the  volunteer  force  have  already  made  a 
career  decision  or  are  at  least  holding  open  the  possibility  Most  ot 
these  personnel  will  be  m supervisory  and  even  command  positions 
quite  early  in  their  careers,  actively  participating  in  the  decisionmaking 
process.  There  is  an  inevitable  conflict  between  the  military  concept  ot 
command  and  the  unionization  principle  The  first  teim  volunteer 
realizes  that  very  soon,  he  could  be  the  Platoon  Sergeant  01  an  \t  <> 
strong  incentives  are  present  tot  him  to  preserve  the  sacredness  ot  the 
chain  ol  command  and  avoid  any  connotation  ot  a dual  chain  ol 
authority,  the  traditional  military  and  the  union 

loo  olten  one  hears  the  phrase  that  Aon  will  only  get  a union  it 
you  deserve  it  " While  there  is  some  truth  in  that  admonition,  the  |)()|) 
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and  the  individual  services  have  instituted  major  policy  reforms  to 
modernize  and  improve  service  life  tor  the  enlistee,  l-nlightencd 
management  has  endeavored  to  eliminate  the  petty  aspects  ot  service 
life  and  has  gone  a long  way  to  preclude  the  appeal  ot  unionization 
because  of  an  indifferent  command  system.  \t  the  national  level,  the 
principle  of  comparability  has  given  the  military  direct  ties  to  the 
federal  pay  scales  and  the  civilian  sector  without  the  necessity  ot 
unionization.  Putting  the  "people  back  in  personnel"  has  been  a guiding 
principle  of  service  personnel  managers  and  commanders  in  all  the  set 
vices  in  recent  years.  \ humane,  concerned,  and  responsive  command 
system  can  help  resolve  some  of  those  petty  grievances  that  could  be  a 
powerful  incentive  toward  unionization. 

Who  are  those  most  likely  to  accept  the  principle  ot  unionization" 
Would  it  be  those  who  are  belter  educated  and  aware  ot  their  lights 
both  within  and  outside  the  military  or  would  it  be  a relatively  dts 
organized,  less  educated,  and  unskilled  group'1  One  argument  toi 
conscription  in  a democracy  is  that  it  provides  for  a better  cross-section 
of  the  society  than  you  have  with  a purely  voluntary  system  N et  this  in 
turn  produces  a force  perhaps  more  resentful  ot  the  intrusion  into  tlteit 
lives  and  future  plans,  especially  in  an  environment  ot  peace  and  the 
apolitical  attitudes  of  today  's  youth  I lie  conscript  would  be  more 
aware  ot  the  power  of  organization  in  civilian  lite  and  would  be  able 
and  willing  to  articulate  those  grievances  1 hey  would  probably  adopt 
more  of  an  adversary  relationship  with  the  career  types  in  the  military 
and  conceivably  be  more  prone  to  look  towards  some  type  ot  conscript 
union  directed  at  short-term  concerns  than  the  current  volunteer  force 

I his  paper  has  attempted  to  analyze  those  special  considerations 
ot  the  volunteer  force  w hich  w ould  make  it  susceptible  to  tut  lire 
unionization.  I he  key  questions  are  quite  traditional  and  don't  leally 
revolve  about  a comparison  ot  the  volunteer  against  the  conscript  \s 
indicated,  the  American  armed  forces  have  been  historically  volunteers 
and  remained  largely  volunteers  even  under  a conscription  system  I he 
more  important  elements  are  the  societal  trends  currently  impacting 
upon  every  citizen  regardless  ot  Ins  occupation.  With  publn  sector 
employees  organizing  throughout  society  to  attain  their  obiectives.  the 
military  institution  must  consider  the  pros  and  cons  as  well  as  alter 
natives  to  the  challenge 

While  the  \\ I exhibits  more  ot  a united  tront  tindci  the  all 
volunteer  system,  there  is  still  a duality  ot  inleiests  betw  ecu  tin  , a reel 
oft  leers  and  M'O's  and  the  lust  term  enlistee  lliv  union’s  ability  t. 
maintain  a responsible  posture  to  threatened  military  seniors  while 
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winning  benefits  for  the  servicemen  (especially  the  first  term  enlistees) 
will  pose  a major  challenge  if  not  an  irresolvable  dilemma.  Ihe  unions 
are  faced  with  many  other  conflicts  in  the  process.  Who  is  management 
and  who  is  labor  when  it  comes  to  the  military?  Is  it  the  officer  or  is  it 
the  supervisor?  If  the  unions  decide  to  expand  the  potential  mem- 
bership to  include  both  officers  and  enlisted  men,  they  will  have  to 
concentrate  their  appeal  at  the  national  level.  It  they  get  too  involved 
with  the  local  gripes  of  the  enlisted  man.  they  will  alienate  the  chain  ot 
command  to  include  SCO's  and  officers  and  reduce  their  appeal  to 
those  groups,  loo  narrow  an  approach  would  restrict  the  potential 
membership  so  as  to  reduce  the  union  movement  to  disenchanted 
elements  among  first  term  enlistees.  Thus,  the  unions  will  have  to  tread 
carefully.  They  will  have  to  be  patient  and  expend  funds  on  a large 
education  program  to  break  down  the  natural  opposition  ot  the  su- 
pervisors. Results  will  come  slowly  it  at  all. 

While  aware  of  the  trends  in  the  public  sector,  unionization  in  the 
military  is  by  no  means  inevitable.  Officials  have  numerous  options 
available  to  parry  or  even  preclude  eventual  unionization.  Major  legal 
and  constitutional  questions  remain.1  •’  Does  the  individual  hirst 
Amendment  guarantee  ot  free  association  pivimlii  c Ihe  good  order  and 
discipline  of  an  effective  military  organization.’  Ihe  latest  DOD  po- 
sition is  one  of  unalterable  opposition  to  any  lorm  of  unionization.  Key 
officials  including  then  Defense  Secretary  Rumsfeld.  Chairman  ot  the 
Joint  Chiefs.  General  Brown,  and  then  Deputy  Secretary  ol  Defense 
Clements  have  publicly  expressed  their  full  opposition  to  any  lorm  ot 
unionization.  Also,  legislation  has  been  introduced  in  ( ongress  to  make 
military  unionization  illegal.  Whether  legislation  to  ban  unionization 
among  the  armed  forces  would  stand  a court  test  awaits  decision  at 
this  writing. 

Aggressive  work  by  DOD  and  all  the  services  could  alleviate  much 
of  the  appeal  ot  unionization  I (torts  are  continuing  to  consolidate  the 
total  compensation  package  to  help  the  servicemen  understand  and 
stabilize  his  total  benefits  as  well  as  compare  them  with  the  civilian 
sector.  Prospective  leciuits  aie  thoroughly  brieled  on  guaranteed  salary 
and  fringe  benefits  and  made  aware  that  certain  elements  ol  the  current 
package  are  subject  to  change  by  DOD  or  Congressional  action  Ihe 
services  have  also  strengthened,  educated,  and  sensitized  the  entire 
command  structure  to  the  critical  balance  between  mission  aciomphsli 
merit  and  morale  ol  the  unit  leadership  principles  haven't  changed, 
they  are  tust  receiving  gieatei  emphasis  m the  modern  mi! itaiy 

| i nails  . sets  it  e associations  i on  Id  expand  their  past  advoc.n  \ roles 
which  have  concentrated  on  overall  force  strut  tures  and  weapons 


acquisition  and  become  more  involved  in  personnel  matters.  The  men 
and  women  of  the  armed  forces  are  less  concerned  with  unionization 
than  that  their  voice  be  heard  throughout  the  chain  of  command  as  well 
as  in  the  legislative  assembles  of  the  nation.  I he  former  service  associa- 
tion could  assume  a much  greater  responsibility  in  this  area  serving  as  a 
strong  advocate  with  the  Executive  and  l egislature,  therefore,  preclud- 
ing much  of  a formal  union's  raison  JYirc  I his  would  obviously 
require  study  since  it  would  affect  the  tax  exempt  status  of  the  service 
associations  as  well  as  membership  qualifications 

Currently,  many  observations  and  suppositions  are  largely  sub- 
jective. Large  scale  statistical  research  is  required  in  determining  the 
true  attitudes  of  service  personnel  as  well  as  the  society  concerning  this 
vital  question.  Analysis  could  identify  those  vital  areas  of  maior  and 
immediate  concern  to  the  men  and  women  in  the  armed  services.  The 
DOD  could  act  to  alleviate  many  of  the  perceived  grievances  ot  their 
personnel  short  of  unionization  while  preserving  the  professional 
standards  of  all  the  service  members. 

Even  assuming  an  enlightened  and  sensitive  leadership  trom  DOD 
and  service  level,  the  cost  pressures  will  not  disappear  W ith  suggestions 
alive  to  hold  the  line  or  even  reduce  personnel  costs  in  the  military, 
there  will  exist  certain  disenchanted  elements  in  the  services  While 
action  can  be  taken  to  satisfy  the  concerns  of  the  m.uority  ot  career  - 
oriented  personnel,  special  attention  must  be  paid  to  the  problems  ot 
the  first  term  enlistee.  While  most  of  the  above  mentioned  actions  also 
apply  to  this  category,  special  programs  can  be  designed  to  increase  the 
attractiveness  of  military  service  to  the  cross-section  of  the  nation's 
youth.  An  abbreviated  ('.I  BUI  is  but  one  example,  it  would  attrac  t the 
enlistee  and  fulfill  his  concern  tor  education  both  lor  latei  military 
service  or  in  preparation  lor  his  eventual  return  to  civilian  life  I lie 
Army  has  already  begun  implementing  elements  ot  this  proposal  in 
their  recruiting.  Should  the  current  strained  |)()l>  budget  bear  the  lull 
costs  of  this  valuable  program  or  can  some  funding  alternative  be 
found'.’  The  individual  services  lace  mayor  personnel  challenges  in  the 
years  ahead.  Officials  must  merge  the  best  combination  ot  totces  and 
weapons  to  insure  the  national  security  during  the  current  age  ot  the  all 
volunteer  force.  Reductions,  delays,  and  consolidations  weigh  heavily 
on  civilian  and  military  decisionmakers  as  they  strive  to  achieve  tin- 
proper  balance  in  light  ot  realistic  budgetary  possibilities  I he  all 
volunteer  force  remains  susceptible  to  unionization  given  the  current 
environment  within  and  outside  the  militarv  I he  1)01)  must  .inept  tin- 
trends  or  implement  some  alternative  action  in  tin-  legal,  legislative, 
policy  or  personnel  areas  to  control  the  maiih  ot  events 
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I he  Defense  Manpower  Commission  lias  totalis  retested  the 
concept  of  unions  for  the  members  ol  the  I S Wined  I otces  1 Its  so 
doing,  they  have  brought  to  light  an  issue  which  may  not  readils  recede 
into  oblivion.  I lie  purpose  of  this  paper  is  to  explore  the  implications 
of  collective  bargaining  for  the  US  Armed  l orees  Much  o:  the  sub 
stantive  detail  which  has  been  omitted  from  this  paper  will  he  tound  m 
a forthcoming  hook.*  I he  vexing  mechanics  ol  such  potential  collo  live 
bargaining  which  includes  definitions  of  bargaining  units  (gvogiaphic.il ' 
functional  ’ N(  Os’  company  grade  officers',  etc  . i ssill  be  omitted  at 
this  time  since  it  presupposes  the  issue  lias  been  settled  in  t.noi  ot 
military  unions.  Similarly,  legal  issues  will  not  be  addressed  heic 
Whether  cm  not  military  unions  would  be  upheld  as  a consiiiutuui.il 
right  is  less  important  than  whether  the  pressures  to  lorm  such  unions 
exist  and.  it  so,  whether  the  management  ot  the  Willed  | ones  can 
address  such  pressures  constructively  so  that  the  nation  is  stronger  loi 
it. 

I rarfc  unions  arose  in  this  country  to  both  guarantee  equity  to  the 
worker  in  the  payment  lie  received  for  his  services  in  a mint  etiietpnse 
with  management  as  well  as  to  c reate  an  industrial  form  ol  due  pnuess 
Despite  the  hostility  wit 1 1 which  industrial  management  met  the 
emergence  ot  collective  bargaining,  certain  unanticipated  advantages 
occurred.  1 he  lust  was  the  stability  imposed  on  labor  management 
relations  by  the  collective  bargaining  agreement  or  contract,  and  the 
second  was  the  improvement  of  lower-and  middle-level  management 
which  occurred  because  ot  the  union's  presence  I his  improvement 
occurred  in  the  main  because  a new  feedbac  k of  information  had  been 
created  which  helped  to  provide  management  with  signals  about  inept 
foremen  or  managers  and  also  helped  to  ntodily  their  hehaviot  along 
lines  which  promoted  greater  productivity  li  is  templing  to  note  that  a 
tyrannical  gang  boss  and  a sadistic  drill  instructor  ate  not  dissimil.it 
I tic  question,  ot  course,  is  whether  such  information  teedback  01 
social-control  devices  which  appear  to  have  had  value  can  evolve 
without  union  intercession. 
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Since  several  northern  European  countries  have  had  military 
unions  for  some  time,  we  will  examine  them  before  turning  to  the  DS 
Forces.  It  should  he  kept  in  mind  throughout,  however,  that  the  I'S 
role  in  the  defense  of  the  Western  Alliance  is  unique,  hence,  mil- 
tary experimentation  or  organizational  modes  which  are  relatively 
risk-free  for  one  of  our  allies  may  be  disastrous  it  we  undertake  them. 
The  European  experience  with  military  unions  ean  be  interpreted  best 
by  examining  the  historical  and  traditional  relations  between  the  labor 
movement  in  a country  and  that  country’s  government.  In  the  Scan- 
dinavian countries  this  relationship,  despite  stormy  beginnings,  is  close 
and  of  relatively  long  standing.  In  a real  sense  the  labor  movement  and 
the  political  parties  which  they  dominate  are  the  establishment.  In 
Norway  and  Sweden,  therefore,  it  is  not  surprising  lh.it  military  unions 
are  a readily  accepted  extension  of  public  sector  unions  for  state 
employees.  France,  on  the  other  hand,  has  a tradition  of  union 
politicization,  confrontation  with  established  government,  and  a po- 
larization of  economic  interests.  It  is  thus  consistent  with  French 
history  and  traditions  that  Prime  Minister  Jacque  Chirac  in  a speech  in 
the  National  Assembly  in  November  ll>75. bluntly  accused  the  Socialists 
of  undermining  national  security  by  encouraging  the  formation  of  labor 
unions  in  military  units.  Although  both  the  Socialists  and  Communists 
officially  oppose  military  unions,  the  Socialist  leadership  accused  the 
Government  ol  Valery  discard  d'Estaing  of  failing  to  full  ill  promises 
ol  military  reform  A.  Chirac  declared  that  military  officials  considered 
the  unions  as  a “mortal  danger”  lot  both  "military  institutions  and 
democracy  1 1 se It."  lie  added  "The  Government  will  not  tolerate  the 
creation  of  such  committees  in  French  military  units.”'  Between  the 
polarized  positions  ot  France  and  the  Scandinavian  countries,  we  tind 
I he  Federal  Republic  ol  Germany  Alilitary  unions  had  i heir  elleclive 
beginning  m the  ERG  alter  a two-year  legal  dispute  which  ended  on 
August  I.  I '!<>(>.  with  a Defense  Ministry  decree  permuting  the  unions 
to  reel  ml  on  base  I he  impetus  behind  the  IX  ill's  (German  I cdcr.it  ion 
ot  labor)  interest  in  achieving  a trade-union  presence  in  the  armed 
forces  ot  the  I RG  resulted  more  Irom  the  DGB’s  commitment  lo 
strengthening  democracy  in  the  institutions  ot  the  I RG.  and  particu 
Lilly  m the  nulitaiy,  than  Irom  the  more  traditional  trade-union  issues 
which  predominate  ill  Scatulanavian  negotiations  and  which  appeal  to 

underlie  the  sporadic  beginnings  ot  a drive  toward  military  unions  in 

. r 

I ranee. 

What  are  the  implications  loi  the  1 titled  States’’  Flic  trade-union 
movement  in  this  country  is  neithei  as  highly  politicized  not  as  potent 
politically  as  it  is  in  the  Scandinavian  countries  and  ill  I ranee  I lie 
cooperative  and  supportive  relationship  between  the  unions  m Sweden 
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and  Norway  and  their  respective  governments  does  not  exist  in  this 
country.  The  need  to  institutionalize  democratic  processes  in  the  I S 
military,  as  in  the  FRG,  has  been  discussed  but  lacks  support  from 
trade-union  sources.  It  is  difficult  to  see.  moreover,  why  a unionized, 
all-volunteer  military  would  be  more  intimately  a part  ot  the  fabric  of 
American  society  than  would  a nonunioni/ed.  all-volunteer  armed 
force.  In  fact,  a plausible  and  somewhat  frightening  argument  can  be 
summoned  against  the  unionization  of  the  Armed  Forces  in  American 
society  since  there  is  the  potential  for  creating  a "Praetorian  Guard" 
attitude  on  the  part  ol  its  members. 

The  American  trade  unions  maintain  a generally  adversary  posture 
toward  management,  and  in  keeping  with  the  expectations  this  attitude 
arouses,  the  responses  of  the  leaders  of  the  Armed  Forces  have  been 
much  closer  to  their  French  than  to  their  Scandinavian  counterparts 
One  result  of  this  adversary  posture  has  been  the  emergence,  from  both 
the  negotiated  contract  and  the  "case  law"  deriving  from  grievance 
procedures,  of  a "web  of  work  rules"  which  define  the  relationship  of 
the  workers  to  their  foremen  and  managers.  These  work  rules  start  with 
the  base  conditions  which  obtained  when  the  lirst  collective  bargaining 
agreement  was  negotiated,  and  they  may  be  left  unchanged,  elaborated 
on  or  modified  in  subsequent  agreements.  Oftentimes  work  rules  which 
at  present  are  featherbedding  arose  because  a procedure  which  once  had 
economic  value  for  management  was  incorporated  into  an  early  col- 
lective bargaining  agreement  and  was  not  negotiated  out  of  subsequent 
contracts  either  because  of  management's  reluctance  to  pay  the  nego 
tiated  price  or  through  inadvertance.  Such  work  rules,  it  not  mitigated 
by  a clearly  perceived  common  interest  by  labor  and  management  in 
their  common  enterprise,  can  have  a paralyzing  effect  on  the  intro- 
duction of  new  technologies  or  procedures. 

Our  defense  posture  must  emphasize  the  augmentation  ot 
manpower  by  equipment  and  technology.it  must,  perforce,  be  capital 
intensive  - but.  to  be  effective,  capital  intensive  in  a flexible,  adaptive 
manner,  capable  of  accepting  and  exploiting  new  technologies  I lie 
Maginot  line  was  capital  intensive,  but  it  was  grossly  maladaptive  both 
in  its  execution  and  the  manner  by  which  it  inhibited  the  introduction 
ot  new  concepts  ot  mobile,  mechanized  warfare  into  French  military 
thinking.  I he  supreme  irony  was  that  DeGaulle.  the  prophetic  theo- 
retician ol  mobile,  mechanized  warfare,  was  more  influential  upon  the 
Germans  than  upon  the  French.  The  Maginot  line  resulted  from  a 
management  decision  which  was  given  impetus  by  1 ranee's  appalling 
losses  in  World  War  I and  the  consequent  need  to  husband  her  depleted 
human  resources.  The  end  result  was  totally  counterproductive  rigidity 
in  effect,  management  designed  featherbedding 
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1 he  nature  of  military  organizations  is  such  that  until  recently  the 
creation  and  maintenance  of  rigid  work  rules  and  procedures  was  a 
management  act  solely,  (his  situation  has  changed  somewhat  in  the 
armed  forces  ot  some  of  our  European  allies  where  a trade-union 
presence  is  making  itself  telt  While  the  tendency  to  inhibit  the  re- 
deployment of  equipment  and  personnel  resources  in  their  armed  forces 
which  a union  presence  could  engender  may  be  acceptable,  provided  an 
American  protective  shield  exists,  it  could  be  disastrous  if  such  at- 
titudes were  to  become  part  of  American  military  thinking.  The  most 
effective  and  advanced  research  and  development  capability  in  the 
world  has  no  value  to  our  defense  if  it  cannot  he  implemented ; that  is. 
if  the  innovations  in  the  deployment  of  personnel  and  equipment  it 
requires  cannot  come  to  pass  because  of  either  deliberate  organizational 
resistance,  or  because  of  a psy  chological  climate  of  resistance  to  change 
The  results  are  the  same  however  this  inhibitory  climate  may  arise  or  be 
sustained. 

What  are  the  lessons  we  can  extract  from  this?  We  should  foster 
and  strengthen  countervailing  trends  among  personnel  in  our  Aimed 
Forces. 

A possible  countervailing  force  to  both  collective  bargaining  and 
to  union  advocacy  of  rigid  work  rules,  which  is  significant  for  personnel 
whose  roles  have  professional  content,  or  the  potential  for  achieving  it. 
is  to  reinforce  their  behavior  in  a professional  role.  The  Defense 
Manpower  Commission  has  addressed  the  issue  by  both  advocating 
educational  opportunities  for  NCO's  to  enhance  their  professional 
standing  and  strongly  reconinfetiding  total  rejection  of  union  mem- 
bership by  officers.5  This  view  is  limited  Educational  opportunities 
should  be  encouraged,  but  the  reality  of  professionalism  implies  not 
only  the  capability,  but  the  ability  and  opportunity  as  well,  to  act  and  to 
decide  in  a responsible  manner.  Education  for  professionalism  without 
the  functional  attributes  may  be  counterproductive.  The  assertion  that 
officers  as  a group  are  management  and.  hence,  cannot  bargain  is  at 
variance  with  experience  both  in  Europe  and  in  analogous  situations  in 
this  country. 

A drive  to  attain  some  of  the  behavioral  aspects  of  professionalism 
can  he  seen  in  the  desire  for  participative  management  by  the  mili- 
tary. in  matters  where  command  prerogatives  were  not  threatened,  as 
expressed  throughout  Scandinavia  and  the  I RC  by  military  union 
leaders.  This  pressure  to  participate  has  been  noted  in  the  I S Navy,  for 
example,  by  Bowers. laken  in  the  positive  context  of  efforts  to 
achieve  the  reality  of  professionalism  and  to  improve  military  lead- 
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ership,  this  desire  to  share  in  aspects  ot  command  has  important 
implications  for  the  US  Armed  Forces  in  training  and  operations.  In 
particular,  if  implemented,  it  requires  that  command  prerogative  be 
defined  in  a manner  which  restricts  it  to  the  the  command  en- 
vironment. Thus,  for  example,  where  possible  the  living-condition 
aspects  of  military  services  should  be  separated  from  the  service  or 
potential  emergency  aspects  of  military  service.  It  this  is  achieved  in  a 
practical  manner,  a professional  attitude  can  be  nurtured  without 
weakening  the  unity  of  the  chain  of  command. 

There  are  other  implications  of  collective  bargaining  for  the 
Armed  Forces.  The  traditional  military  role  has  been  one  of  service  and 
a calling  rather  that  a vocation  in  the  industrial  sense.  The  All  Vol- 
unteer Armed  Forces,  recruiting  as  they  do  in  an  environment  in  which 
there  has  been  an  erosion  of  the  ideal  of  service  when  confronted  with 
economic  reality,  can  be  expected  to  respond  strongly  to  the  same  basic 
issues  upon  which  trade-union  strength  has  developed.  Ihe  prime 
collective  bargaining  issue  is  equity  in  pay  for  services  or  work  per- 
formed . 

Clyde  M.  Webber,  late  President  of  the  American  Federation  of 
Government  Fntployees,  addressed  this  issue  directly  in  his  statement 
ot  August  IX.  1975.  to  the  Defense  Manpower  Commission.  In  sum- 
mary, he  pointed  out  that  the  military  personnel  pa>  scale  was  linked 
to  the  federal  civilian  pay  scale  which  was  in  turn  linked  by  the  com- 
parability concept  to  industrial  pay  scales.  I litis,  in  working  to  sustain 
and  increase  the  pay  ot  federal  civilian  employees,  the  A I < * I was  also 
acting  as  an  agent  for  military  personnel.  Clearly,  then,  one  can  see 
where,  from  a union  point  ot  view,  the  military  personnel  were  getting 
a free  ride.  Whether  Ihe  military  personnel  will  feel  disposed  to  pay  toi 
this  ride  is  another  matter,  lire  Defense  Manpower  Commission's 
forthright  response  was  to  recommend  that  the  \rmed  Forces  abandon 
the  guideline  of  comparability  with  industrial  compensation  via  linking 
with  the  civil  service  and  replace  it  with  the  principle  ol  competitive 
compensation.7  Furthermore,  the  report  strongly  emphasizes  the 
importance  ot  adhering  to  Ihe  contractual  obligation  inclined  by  the 
government  to  military  personnel  in  matters  ol  pay.  retirement  and 
benefits  8 It  does  not  necessarily  follow,  however,  that  either  the 
M < > I or  other  unions,  such  as  the  National  Maritime  I nion  or  the 
leamsters  whose  traditions  are  more  militant,  will  not  vontinue  to  sec 
opportunities  in  unionizing  the  service  In  tact,  a supposed  Icamslei 
interest  in  unionizing  enlisted  men  in  the  \rmed  Forces  may  have 
precipitated  the  introduction  ol  S.  to?**." 
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I he  second  major  issue  which  trade  unions  have  addressed  has 
been  the  achievement  ot  due  process  in  management  labor  relations 
I'he  Armed  Services  have  a large  number  ot  dilterent  devices  tor 
achieving  this  goal.  These  range  trom  the  tormal  exercise  ot  the  chain  o! 
command,  intervention  ot  the  Inspector  (ieneral.  notifying  the  \avy 
Ombudsman,  on  up  to  the  citizen's  right  to  request  Ins  congressman  or 
the  President  to  intervene.  How  these  various  devices  for  redressing 
grievances  work  in  practice  is  an  issue  which  lias  not  been  examined 
fully.  Clearly,  this  plethora  of  devices  implies  that  mans  are  inettective 
A requirement  exists  for  institutionalizing  a limited  number  ol 
grievance-resolution  devices  which  are  perceived  by  their  users  as 
insulated  against  retribution  and  are  timely,  eflective  and  tair.  I he 
alternative  may  be  Ihat  the  shop-steward  system  ol  grievance  submis- 
sion may  appear  increasingly  attractive. 

The  Defense  Manpower  Commission  report  vigorously  opposes 
Cnited  States  military  unions  mainly  because  ol  a tear  that  the  unity  ol 
the  chain  of  command  w ill  be  violated.1  0 I Ills  apprehension  is  mis- 
leading because  it  diverts  attention  from  the  main  union-related 
problem  which  is  the  management  of  the  Armed  forces,  not  their 
command.  Unions  do  not  toster  or  encourage  the  disregard  ot  authority 
or  infractions  ot  discipline.  I lie  wildcat  strike  is  as  much  a revolt 
against  union  leadership  as  it  is  a rebuff  to  management  I xperience  in 
public  sector  unions  such  as  those  ot  police  and  tiremen  in  this  country 
and  that  of  the  Police  Federation  in  the  t inted  kingdom  or  the 
Luropean  military  unions,  reveals  no  weakening  m command  attrib- 
utable to  union  influences  Unions  do,  however,  impose  a new  set  ot 
constraints  on  management  in  utilizing  and  compensating  personnel 

The  global  challenges  against  which  our  Armed  forces  must 
protect  us  are  such  that  our  manpower  will  be  outnumbered  in  any 
maior  great  power  confrontation.  The  Secretary  ot  Detense  has  released 
figures  indicating  that  the  Soviet  military  establishment,  exclusive  of 
border  guards  and  internal  security  forces,  was  -4  4 million  men. 
approximately  twice  the  size  ol  the  l S Armed  forces  1 1 I he  sponsors 
ot  the  Act  of  Congress  which  created  the  Defense  Manpower  Com 
mission  as  an  expression  ot  their  concern  with  the  increasing  detense 
manpower  costs  noted  that  in  the  period  from  I ** 5(1  to  I't’-I  the  av 
erage  annual  cost  ot  maintaining  a serviceman  on  duty  increased  trom 
S .1,400  to  about  SI  2.400.  Our  response  has  been  to  apply  technology 
to  warfare  so  as  to  both  compensate  in  a cost  etteclive  manner  tor  our 
numerical  inferiority  and  to  keep  abreast  ot  the  advances  ol  our  po 
tential  adversaries  The  military  impact  ot  technology  is  seen  in  nuclear 
weaponry  and  delivery  systems,  space  surveillance,  remote  piloted 
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vehicles,  augmented  individual  fire  power,  greater  mobility,  and  in  such 
events  as  the  use  of  sensors  in  the  Sinai  to  enable  a few  hundred  men  to 
do  what  would  have  required  thousands  just  a few  decades  earlier.  In 
this  environment  the  US  Armed  Forces  cannot  be  a labor-intensive 
enterprise.  Their  management  must  be  able  to  exploit  technological 
innovation  and  redeploy  their  manpower  resources  as  technology 
requires.  Without  this  managerial  ability,  there  is  the  risk  that  our 
Armed  Forces  will  become  less  capable  of  exploiting  technological  in- 
novation and  as  such  less  capable  of  performing  their  critical  mission. 

The  exploitation  of  modern  technology  - especially  when  it 
directly  affects  personnel  practices  - must  be  carried  out  in  a knowl- 
edgable  manner.  Thus,  modern  command  and  control  technology  by 
enabling  higher  commands  to  observe  and  to  intervene  in  the  activities 
of  subordinate  commands  may  become  a device  which  inhibits  the 
professional  activity  of  military  officers.  Ihe  risk  needs  to  be  re- 
cognized and  guarded  against. 

By  recognizing  when  conditions  which  foster  the  emergence  ot 
collective  bargaining  exist  in  the  Armed  Forces  and  by  responding  to 
these  conditions  in  a creative  rather  than  doctrinaire  fashion,  a stronger 
and  more  effective  American  Armed  Force  may  emerge. 
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JUSTICE  VERSUS  CONSTITUTIONALITY 
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Introduction 

l he  concept  of  unionization  ot  the  “active  duty”  military  in  the 
l tilled  States  is  new  an  outgrowth  ot  the  all  volunteer  sy  stem  I rue. 
there  was  a short-lived  \merican  Servicemen's  l mon  ( \Sl  i which  was 
a manifestation  ot  the  antiwar  movement  in  the  United  States  ot  the 
late  I Although  a serious  concern  ot  the  moment  tor  the  military 

leadership,  the  \Sl  was  never  taken  seriously  as  a “union  movement 
the  end  of  the  Viet  man  wat  and  the  end  ot  the  conscription  system 
removed  the  raison  J\‘tn  ot  both  the  antiwar  movement  and  the  \Sl 
However,  there  were  a number  ot  court  cases  growing  out  ot  antiwar 
protests  which  dealt  with  the  I list  \n.endment  rights  ot  tree  speech, 
assembly  and  association.  these  cases  have  a bearing  on  the  const i 
t nt ionalit y ot  the  right  ol  servicemen  to  tom  unions  and  engage  in 
union  act  1 v it  ies. 

I here  are  unions  in  the  l ruled  States  w Inch  have  involved  military 
reservists  and  members  ol  the  National  (iuard  in  union  activities 
eg.  I he  \ssocialion  ol  Civilian  I echmcians  and  I he  National  Mantmic 
l mon  |oo.  some  in  the  active  duty  militaiy  are  employed  ott-duty 
in  nonmilitary  jobs  and  hold  union  memberships  m a nonmilitaiy 
capacity 

Ml  at  the  abovt  categories  ot  union  membership  art  tunda 
mentally  different  from  the  category  which  this  paper  addiesses  ie 
membership  by  activeduty  rnilit.it > personnel  m unions  ot  public 
employees  which  purport  to  represent  them  m matters  relating  to  then 
serviie  in  the  armed  forces  through  collective  bargaining  with  jgeiu  ies 
ol  the  I ede i .1  'iovetnmeni  I he  ditteience  is  union  iepiCNcni.it  n»n  ol 
the  inllccfiu  mteiesis  ot  ntiv*  l s sciv  icemen  lathei  than  relying 
upon  present  channels  now  open  to  militaiv  peisonnel  mdivulu  Iv  and 
up«m  the  efforts  ot  several  nongovernment  organizations  ulu.h  lobby 
on  bell .ilt  ol  I S militarv  peisonnel  civile,  lively 
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Recent  Developments  in  Unions  of  Public  Employees 
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Until  now.  there  has  never  been  a serious  attempt  to  unioni/c 
military  servicemen  in  the  United  States 

It  comes  as  a surprise  to  many  that  systematic  union  bargaining  m 
the  l nited  States  has  a very  short  history  indeed.  I vert  in  the  private 
sector,  collective  bargaining  received  the  protection  ot  federal  law  only 
four  decades  ago  with  the  enactment  ot  the  Wagner  \ct  Despite 
previous  efforts,  mass  unionizing  did  not  succeed  until  the  movement 
of  1 1)35-45.  |n  the  late  I ‘ISO’s  and  1 06()'s.  a series  ot  successful  consti- 
tutional attacks  against  the  authority  ot  states  to  abridge  the  First 
\mendnient  right  ot  free  speech,  assembly  . and  "associ.it ion  ted  to  the 
right  ot  state  and  local  public  employees  to  organize  and  loin  labor 
unions  In  eaily  Ido.'.  President  John  I Kennedy  issued  I secutivc 
Order  IthtKK  which  established  the  basis  tot  employee  management 
cooperation  m the  l edci.il  service  \iuong  otliei  provisions,  the  Older 
recognized  employee  organizations  as  baigaming  representatives,  lim- 
ited the  lights  of  employees  to  strike,  and  authorized  advisory  arbi- 
tration as  the  final  step  in  a negotiated  grievance  procedure  In  I'bci. 
Executive  Order  I 1 4'»  I further  clarified  the  rights  ot  labot  organ- 
izations atu!  I edcral  agency  management 

None  of  these  developments  in  the  rights  ot  public  employees  to 
join  unions  representing  them  in  their  principal  job  capacities  touched 
on  the  lights  ot  active  duty  servicemen  to  join  and  engage  in  union 
bargaining  activities  I he  simple  reason  is  that,  for  Americans.  it  lias 
simply  been  •'unthinkable"  tor  servicemen  to  tom  in  union  activities 
which  would  place  them  in  an  adversary  role  v is  a v is  government 
authority  However,  very  recently  some  have  begun  both  thinking  and 
doing  something  about  the  unthinkable 

VVltv  A Unionized  Military  Now  ’ 

Some  have  argued  that  the  end  ot  milnaiy  conscription  and 
creation  of  an  Ml-Volunteet  Force  in  the  United  States  has  funda 
mentally  altered  the  principal  motivation  lot  people  to  nun  and  remain 
m the  armed  services  \s  this  argument  goes  with  the  advent  of  the 
volunteer  force  the  traditional  notion  that  voting  men  have  a palnotn 
duly  to  serve  in  the  \meiic.in  lotics  has  disappear'd  1 I he  .utlimilit.iiy 
sentiment  which  developed  as  an  offshoot  ot  the  , intiwat  movement  ol 
the  V ietnam  eta  vva-.  p.ntially  responsible  lot  this  change  I he  end  ot 
^inscription  removed  the  legal  presumption  that  eligible  young  males 
should  serve  in  the  Armed  Forces  Finally  there  has  been  an  increasing 
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lack  ot  credibility  in  the  need  tor  large  standing  armed  forces  m an  eia 
ot  detente  when  threats  »o  the  security  «>|  the  l nited  States  are  not 
widely  perceived  In  brief,  given  alternative  employment  opportunities 
voting  \ me r leans  would  prefer  '’business  as  usual  to  public  service  in 
the  military  - 

(liven  a relatively  healthy  economy  in  the  Inst  three  years  ot 
t ran  sit  ion  tow'ard  a volunteer  force  t I 0 ” > i . the  at  med  scrv  u cs  found 
themselves  in  manpower  competition  with  civilian  industry  Military 
recruitment  efforts  focused  on  the  creation  ot  personal  in 
centives  higher  salaries,  combat  arms  bonuses,  educational 
opportunities,  and  military  working  and  living  conditions  more  com 
mensurate  vvnli  other  walks  ot  life  I he  notion  ot  military  service 
tended  to  become  more  a |ob  opportunity  and  less  a patriotic  • »blt 
gallon 

lire  \ 1 1 \ olunteei  I orce  w as  proclaimed  a reality  by  the  Sc*.  ret  ary 
ot  Defense  in  January  Snmiltaiieously  the  inflation  •!  I*'  ' 

began  lo  take  its  toll  on  military  personnel  costs  which  grew  rapidly  t • • 
constitute  approximately  '•s  percent  of  the  ilefense  bmlget  both  crilus 
ot  large  military  spending  and  congressional  and  detensi  budgctccrs 
rnferesfed  in  hcldmg  the  fine  on  rapid f>  escah/mg  /ijiJjI.j j \ personin 
expenditures  sought  ways  .*!  cutting  costs  Many  •!  the  mcasioc 
studied  or  adopted  impacted  upon  military  benefits  Military  ent 
tlemcnts*  such  as  shopping  privileges  m post  exchanges  and 
commissaries  at  prices  below  the  civilian  retail  tnaikef  tiee  rued  . al 
benefits  lor  servicemen  and  women  and  their  dependents  .ulnisted 
active  duty  pay  scales  tor  comparability  (with  civilian  pav  s,  ji«  » 
educational  opportunities  and  adequate  iclitenu!  i pav  hav , I, «ng  b.  .• 
viewed  by  service  peisonnel  as  implicit  pails  ot  tlu  nulitaiv  contract 
Increasingly  these  entitlements  have  been  attacked  in  bcnchis  wh  I 
are  not  m perpetuity  and  certainly  not  “contra*  rual  right' 

Mthoiigfr  almost  tofallv  opposed  f.  the  ismii  u 1 i uv  rum  i 

i/ation.  the  nongovernment  organizations  wh;  h lobbv  . u beh.ilt  ->i  i!i 
military  (eg  the  National  \ssociation  for  l nitormed  Sciv  I li 

Nssoei.ition  ot  the  I nited  Stales  \rnn  and  I In  I « ' l<  n \ 
oeiation)  and  several  unions  which  represent  other  tederat  employ*  * 
(eg.  | he  \meruan  I der  ation  ot  ( • • wet n "ien ' I ; v I h 

National  Maritime  I mon  ami  I In  \ - at  n ’ V I* 

nieians)  agree  that  military  benet its  are  brine  " ’ 1 N * I 

Xitothei  factor  precipitating  the  tledehne  iin'vcmcnt  ’ . 

service  personnel  purportedly  relate  *•»  militnv  working  and  living 
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conditions.  Despite  the  reforms  and  liberalization  dining  the  Inst  two 
or  three  years  ot  the  all-volunteer  force,  supposedly  a reaction  to 
liberalized  policies  has  occurred  in  the  military  .4  loo.  ettoiis  in  hold 
the  line  against  rising  military  personnel  costs  have  human  costs 
Manpovvei  reductions  without  simultaneous  reductions  in  lunctional 
requirements  mean  that  fewer  people  have  to  do  the  same  job 
Sometimes  greater  etticiencies  result  sometimes  people  simply  have  to 
work  longer  and  longer  hours  lor  the  same  pay.  "Holding  the  line 
against  inflationary  increases  in  other  budget  categories  has  severe 
impact  on  military  living  conditions  such  as  construction  and  repair  ot 
milrtarv  housing  and  length  ot  overseas  tours  ot  duty  I he  consequence 
is  that  the  everyday  facts  of  military  life  do  not  coincide  with  previous 
recruitment  advertising  5 "(irievances"  growing  out  ot  such  conditions 
are  not  readily  resolved  by  the  traditional  nnfrl.uy  iliam  ol  ^ . ittim.TiuI 
or  the  Inspector  (ieneral  system.  Company  battalion  and  brig.nb 
commanders  have  little  impact  on  decisions  concerning  manpovvei 
levels  and  funding  levels  I hey  can  attempt  to  explain  to  subordinates 
why  conditions  exist,  they  can  exercise  leadeiship  to  change  pel 
ceptions  and  motivations,  but  they  cannot  remove  the  direct  causes  ot 
fundamental  problems  resulting  from  inadequate  manning  ot  funding 

Whether  real  or  imaginary,  these  two  tundamental  arguments 
that  there  has  been  an  erosion  in  both  material  and  individual  ''rights, 
and  that  existing  mechanisms  tor  promoting  "uistice"  lor  service 
personnel  are  inadequate  have  laid  the  foundation  ot  support  toi 
military  unions.6 


Constitutional  Issues 

I he  central  constitutional  question  concerning  the  light  ol  active 
duty  service  personnel  to  tom  unions  in  then  principal  duly  capacity 
centers  oil  the  1 list  Amendment  to  the  Constitution  which  prohibits 
Congress  trom  enacting  legislation  which  abridges  the  lights  ol  Iter 
speech,  free  press  and  the  rights  to  assemble  and  petition  I In  I s 
Supreme  I ouit  has  held  that  tin  I itsi  Amendment  constitutes  tin 
cornerstone  ot  tin  American  dcttnniuln  system  ol  goicinmenl  and  has 
found  inherent  in  the  l ust  Amendment  a freedom  ol  association 
lower  courts  hive  held  that  public  employees  have  a constitutional 
light  to  join  labor  unions  under  theit  First  Amendment  right  to  free 
doll!  ot  association. N In  I •»(,  ' the  Supreme  ( out!  held  that  < ongtvss 
, annol  pass  laws  under  Us  "enumerated  powers  it  those  laws  place  an 
excessive  burden  on  the  freedom  ol  association  lights  ol  tedeial 
employees"  thus  both  colli!  decisions  and  the  ptactlces  ot  the  lattei 
lUMts  support  the  tight  ol  public  employees  federal  state  and  lo 


cal  to  join  unions  and  the  unconstitutionality  ot  congressional 
attempts  to  abridge  that  right  Although  ihis  precedent  speaks  to  a wide 
range  ot  public  employees,  some  ot  whom  might  be  termed  "paia 
military"  (i  e.,  police  and  firemen),  it  does  not  deal  specifically  with  the 
case  of  the  military 

1 he  Supreme  Court  has  consistently  avoided  entering  the  realm  of 
authority  and  rights  in  the  military,  deferring  to  the  Congress  I he 
fundamental  grant  ot  congressional  authority  over  the  military  derives 
from  the  Constitution: 

Congress  shall  have  the  power  to  raise  ami 
support  armies,  hut  no  appropriation  ot  ntonev  to  that 
use  shall  he  lor  a longer  term  than  two  rears,  to 
provide  and  maintain  a Saw.  to  make  rules  tor  tin 
government  and  regulation  ot  the  land  and  naval 
forces. 10 

I wo  cases  in  los  t contained  the  essence  ot  the  ( ourt's  approach  to  the 
law  applicable  to  the  military  and  to  the  I irst  Amendment  rights  ot 
service  personnel.  In  the  first  case,  the  Supreme  ( ourl  dismissed  a 
habeas  corpus  petition  lor  two  Air  force  men  corniclcd  ot 
rape  murder  in  (iuani,  finding  that 

Military  lass.  Iiki  stall  Iasi,  is  a in  • is/irtnli  n < t 
svhieh  exists  separate  and  apart  trom  the  law  se Inch 
governs  in  our  lederal  indicia I establishment  this 
court  has  plaits/  no  role  in  its  , livtlopinem . ur  ha  it 
exerted  no  supervisors ■ poseei  ot  tin  marts  is  hull 
en/oree  it.  the  rights  ot  the  men  in  tin  armed  loins 
must  hi'  mill! it loni  i/  to  meet  ii'rtain  os  crriding 
demands  ot  disctpliin  and  dills,  and  tin  end  marts 
ail'  not  tin  agencies  ss’hnlt  must  di h i mine  tin  pn  > ist 
balance  to  In  struck  in  this  adllistment  I In  haulers 
expressly  entrusted  that  task  to  ( ongn  ss  1 1 

In  the  second  case,  involving  a military  refusal  to  grant  a com 
mission  to  a drafted  doctor  who  had  ret  used  to  complete  retimed 
forms,  (lie  Court  observed  that 

. nidges  are  not  given  tin  task  ot  running  tin 
trill  s I In  rt  sponsihilils  for  setting  up  ihaion  \ 
through  which  such  grievances  can  In  , nis  . len  d and 
tairlv  settled  rests  upon  tin  ( ongress  ami  upon  tin 
Preside  nt  ot  the  I inn  d Shin  \ and  Ins  s 1 1 hi  > > . I < ,1 1 1 s * • 
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fhus,  where  the  military  has  had  jurisdiction  over  an  individual, 
the  Supreme  Court  has  refused  to  intertere  with  the  military  courts 
exercising  a grant  of  authority  from  Congress  to  sateguard  the  rights  ot 
service  personnel.  I he  congressional  grant  ot  authority  to  military 
courts  is  found  in  Ihc  Uniform  Code  ot  Military  Justice  iCCM.lt 
enacted  In  Congress  in  1 ' * 50  and  revised  periodically  since  that  time. 
Ihe  CCMJ  establishes  the  framework  tor  criminal  jurisdiction  and  a 
system  for  appeals 

Note  at  this  juncture  that 

I.  I he  Supreme  Court  has  not  spoken  to  the  issue  ot  military 
unions  and  has  deferred  to  Congress  on  the  relevant  hirst  Amendment 
rights  of  military  personnel. 

executive  orders  on  the  right  of  federal  public  employees 
to  unionize  have  not  addressed  the  matter  of  unions  for  military 
person  nel. 


C Congress  has  not  passed  laws  relating  to  unions  of  military 
personnel  (although  this  matter  shall  be  addressed  below  I 

l ints,  one  is  forced  to  look  elsewhere  loi  legal  guidance  on  the 
right  to  trade  union  membership  for  military  personnel  to  the  legal 
precedents  found  in  lower  civilian  courts  and  military  tribunals  It  is 
important  to  keep  in  mind  that  the  I uxt  Amendment  1 1 soft  prohibits 
Congress  from  enacting  legislation  which  abridges  the  rights  ot  tree 
speech,  free  press,  the  right  to  assemble  and  to  petition,  and  by 
Supreme  Court  extension,  a freedom  ol  association  Ihe  first 
Amendment  applies  to  all  American  citizens  Ihe  central  question  is  tin- 
degree  to  which  any  branch  of  government  federal,  state  or  local  can 
restrict  military  personnel  from  full  exercise  ol  the  first  Amendment 
rights  which  would  form  the  basis  of  legal  union  membership  by  .tv  lire 
duty  military  personnel  in  their  principal  duly  capacities 


Court  Decisions  and  Mililarx 
first  Amendment  Rights 


Military  Courts 

I he  ( ourt  ol  Military  Appeals  had  its  lust  opportunity  in  los  t n> 
address  some  ol  the  issues  oticcining  the  I list  Amendment  lights  ol 


27 


military  personnel  In  I S r.  I oorhees,  involving  an  Army  officer's 
refusal  to  delete  certain  references  in  an  article  he  was  to  publish,  the 
Court's  decision  had  three  separate  opinions,  two  ot  which  are  quoted 
below,  bach  ot  the  opinions  agreed,  grudgingly,  that  the  protections  ot 
the  l-irst  Amendment  applied  to  military  personnel.  Judge  Quinn's 
opinion  referred  to  l ust  Amendment  rights  as  restricted  by  “militaiy 
necessity."  Judge  Latimer  elaborated  on  limitations  to  the  hirst 
Amendment  in  the  case  ot  military  personnel: 

/ believe  it  ill-advised  and  unwise  to  apple  the 
civilian  concepts  ot  freedom  ot  speech  and  press  to  the 
military  service  unless  they  are  compressed  within 
limits  so  narrow  they  become  almost  unrecognizable. 

I iidoubtcdlv , we  should  not  deny  to  servicemen  any 
right  that  can  be  given  reasonably  Hut  in  measuring 
reasonableness,  we  should  bear  on  mind  that  military 
units  have  one  major  purpose  mstilving  their  ex 
istence  to  prepare  themselves  tor  war  and  to  wage  it 
successfully  That  purpose  must  nocr  be  overlooked 
in  weighing  the  ct>nt!ie;ing  interest  between  the  right 
of  tin  serviceman  to  express  nis  views  on  anv  subnet 
at  anv  linn  and  the  right  ot  the  (lovernment  to  pre 
pare  tor  and  pursue  a war  to  a successful  conclusion 
b'mbraced  in  success  is  sacrifice  ot  life  and  personal 
liberties,  sccra  v of  plans  and  movement  ot  personnel . 
security  . discipline  and  morale,  and  the  faith  ot  the 
fiubln  in  the  officers  and  men  and  the  cause  they 
represent.  In  connection  with  tins  litigation,  it  is  to  be 
remembered  that  while  we  can  discuss  tin  principles 
involved  in  a time  oi  temporary  peace,  that  is  tin 
period  during  whn  It  we  must  prepare  tor  war  or  othei 
eventualities  .1  principle  which  interferes  with  pn 
paring  for  war  mav  interfere  with  its  successful  pro- 
sedition,  and  a privilege  given  unwittingly  in  peace 
mav  be  a death  knell  in  war  1 ' 

\gain.  in  I 'h,  \ the  ( ourt  ot  Military  \ppeals  spoke  to  the  issue  in 
reviewing  I S r Howe,  a case  involving  an  otlicei  who  earned  anti 
government  signs  m Vietnam  wai  protest  marches  while  oft  dutv  in 
civ  than  clothes,  ott  post 

h«  need  not  determine  whetliei  a state  of  war 
presently  exists  he  do  ludniallv  know  that  hundreds 
of  thousands  of  members  ot  our  military  fonts  an 
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commuted  to  combat  in  Vietnam,  casualties  among 
our  forces  are  heavy . and  thousands  are  being  re- 
cruited. or  drafted,  into  our  armed  turns.  Thar  in 
present  times  and  circumstances  such  condui  t by  an 
officer  constitutes  a clear  and  present  danger  to  dis- 
cipline  w ithin  our  armed  services,  under  the  /civilian / 
precedents  established  bv  the  Supreme  Court,  seems 
tif  require  no  argument  1 4 

I hese  anil  subsequent  cases  decided  by  the  ( ourt  ot  Military 
\ppeals  establish  a rather  consistent  approach  to  the  hirst  \ mend  me  m 
rights  ot  military  personnel,  that  is.  military  personnel  have  such  rights 
but  they  must  he  balanced  by  the  unique  requirements  ot  “military 
necessity.”  loosely  defined  as  requirements  ot  military  good  order  and 
discipline  required  tor  national  security 

Civilian  Courts 

l ower  federal  courts  have  tilled  on  l;irst  \mendment  rights  tor 
military  personnel  in  a number  of  cases  which  grew  out  of  the  V ietnam 
war  protest  movement  In  Dash  i Commanding  Cenera: . Tort  Jackson. 

South  C arolina  tll>h‘M.  a district  court  examined  the  authority  ot  the 
Post  Commander  to  restrict  disttibution  of  publications  on  post  and  to 
refuse  a request  to  hold  on  post  an  open  meeting  to  discuss  the  Viet 

nam  war.  I he  court  tirst  addressed  the  right  of  federal  courts  to  decide  f J 

such  questions,  holding  that 

however  hesitant  tin  i max  be  to  intrude’. 

Courts  will  be  available  to  determine  whether  there  is 
a reasonable  basis  for  such  re  strictions  as  max  be 
placed  on  tin  sen  n email  \ right  of  free  speech  b\  the 
mihtarv  establishment  ' s 

\s  to  the  basic  issues,  the  court  slated 

///  thosi  lasts  whert  this  is  a reasonabU  basis 
for  the  t onelusion  that  the  distribution  of  published 
materials  represents  a 'tear  danger  the  lovalt \. 
discipline  or  morale  of  his  troops’  tin  I'ost  ( on 
mandt  r nun  prohibit  tin  distribution 

( an  miming  for  fhirtui patton  in  a war  In  earrud 
on  simultaneous  % with  titans  on  tin  immorjlitx  or 


injustice  of  such  war  ' In  my  opinion,  the  denial  of  the 
right  Jor  open,  public  meetings  at  advertised  meetings 
(sic. I on  post  for  discussion  oj  the  propriety  of  the 
political  decision  to  participate  in  the  Vietnam  sear 
was  justified  'by  reason  of  the  peculiar  circumstances 
of  the  military'  and  represented  no  infringement  of 
the  constitutional  rights  of  the  plaintiffs  or  others 
similarly  situated. 1 6 

In  1971.  a Federal  Court  of  Appeals  reversed  a District  Court 
decision  in  Cortriglit  r.  Resor  which  had  held  that  the  Army  violated  a 
soldier's  First  Amendment  right  when  it  transferred  him  to  another 
post  because  of  his  anti-Vietnam  war  activities  1 he  Court  of  Appeals 
held: 


,4.v  staled  at  the  outset,  we  are  from  holding  that 
under  no  circumstances  could  a civilian  court  interfere 
with  a transfer  order  or  prescribe  other  relief  if  that 
were  needed  to  prevent  abridgement  of  a soldier's 
First  Amendment  rights.  ItV  hold  only  that  the  Arms 
has  a large  scops  in  striking  a proper  balance  between 
servicemen's  assertions  of  the  right  of  protest  and  the 
main  reliance  of  the  effectiveness  of  military  units  to 
perform  their  assignat  tasks. 1 7 

I ike  the  military  courts,  civilian  courts  have  been  relatively  con 
sisten!  in  restricting  the  First  Amendment  rights  of  military  personnel 
where  the  exercise  ol  those  rights  were  preiudicial  to  military  good 
order  and  discipline  or  accomplishment  ol  assigned  military  missions 
I he  requirements  of  military  necessity  are  to  be  balanced  against  the 
First  Amendment  rights  of  military  personnel 


The  Current  Political  Climate 
for  Military  Unions 

It  is  understandable  that  the  American  Federation  ol  ( hwcinmcnt 
I mployees  i \l  ('■!  > the  National  Mantime  I nion  and  the  Ameiican 
Association  ol  I cchnicians  w isli  to  push  the  > ase  lot  unions  toi  mill! a ry 
peisonnel  in  the  United  Stales  I here  are  two  liiinl.inienl.il  reasons 

I Ihe  A Ft  IF  and  otliei  s claim  that  military  benefits  ate  being 

eroded  and  that  no  one  is  representing  the  nisi  cause  ot  military  pei 
sonnel  loo.  AICI  points  to  its  own  success  in  acquiring  pax 
comparability  tot  federal  employees,  including  the  nnliiaix  1,1 


2.  I ho  AKtil  approximately  »l).()0()  strong,  sees  in  two 
million  aclne  duly  military  personnel  a significant  increment  of  A It  ■ I 
power  union  members  who  pay  annual  dues  ot  approximately  S7'  per 
person  with  the  potential  ol  becoming  the  largest  and  strongest 
Al  l -CIO  union  in  America  |1' 

It  is  equally  understandable  that  the  nongovernment  organizations 
which  lobby  on  behalt  ot  the  military  are  opposed  to  military  union 
i/ation 

1 |o  the  extent  that  unions  gam  control  in  representing  the 
interests  ol  military  personnel,  the  nongovernment  lobbying  organ- 
izations lose  then  membership,  dues,  and  raison  J't  ln 

2 I he  membership  ol  these  organizations  tend  to  be  senior 
noncommissioned  officers,  commissioned  ofticets.  and  retired  military 
personnel  representing  rather  traditional  and  conservative  views, 
generally  at  odds  with  the  basic  philosophical  tenets  and  operational 
approaches  ot  unions 

the  leideislup  ol  the  military  services  and  the  Department  ol 
Defense  managers  tend  to  view  unions  as  a threat  to  traditional  military 
good  order  and  discipline  and  consequently,  a liability  to  mission 
accomplishment  in  the  vital  arena  ot  national  security 

I he  position  ol  the  t ongress  is  presently  unknown  In  previous 
years,  one  might  have  anticipated  strong  opposition  from  oldei  and 
senior  senators  and  representatives  many  ol  whom  were  veterans  ot 
World  W.ii  II  and  some  ot  whom  could  - any  large  voting  bhus  in  then 
hip  pocket  However,  given  the  gene  tally  libeial  view  s ot  the  I leslunan 
Democrats  the  approach  ol  the  < ongtess  is  less  certain  •’  0 

llie  views  ol  the  target  population  lot  union  niembeiship.  two 
million  active  duty  inilit.uy  personnel  and  700.000  members  id  the 
National  fiuard  and  Reserves  ate  unknown  No  survey  lesiills  ate 
available  However,  there  are  a few  inconclusive  indicators  that  some  in 
the  Ml-Volunleer  tone  .lie  unhappy  with  then  present  lot  and  sus 
ceptible  to  the  appeals  ot  unionization  ** 

I he  views  ot  the  public  at  large  on  military  unionization  per  se  are 
unknow  n One  opinion  survey  ba sed  on  a sample  ot  1.5’**  people  ,n  ross 
the  count  tv  asked  two  q nest  ions  Do  you  luvot  or  oppose  mem  bets  ot 
the  l N Vinied  tones  being  organized  into  unions’ “ and  "Do  you 
believe  membeis  ol  the  Mined  I ones  should  be  permitted  to  go  on 


strike?"  Highty-two  percent  opposed  military  unions,  t he  strongest 
opposition  came  from  those  over  45  years  old.  those  with  some 
education  heyond  high  school  and  those  who  arc  nonunion  government 
employees.  The  greatest  support  for  military  unions  came  from  those 
between  IK-24  years  of  age  I 55'.  | and  from  racial  minorities  (51'  I.2  2 

It  is  likely  that  the  issue  of  unionizing  military  personnel  will 
remain  alive  in  the  United  States  for  the  foreseeable  future  at  least 
until  the  Supreme  C ourt  has  spoken  to  the  issue 

Some  of  the  popular  arguments  heard  in  the  United  Stales  against 
unions  of  active  duty  military  personnel  are  sound;  others  are  not  I he 
argument  is  well  taken  that  union  bargaining  and  representation  of 
grievances  would  be  prejudicial  to  military  good  order  and  discipline 
and.  by  extension,  to  capability  for  mission  asseomplishment  l ust,  not 
all  military  personnel  would  join  unions.  In  any  given  eomniand.  basic 
interests  and  organizational  loyalties  would  be  split  between  union  and 
nonunion  members  of  the  eomniand.  Ibis  would  undercut  c\ prii  Jr 
corps  a basic  tenet  ol  military  good  order  and  discipline.  I bus.  irre- 
spective of  rather  common  debates  concerning  the  nature  ot  the 
commander-union  relationship,  the  basic  tact  is  that  union  members 
would  be  placed  in  a relationship  with  the  chain  ot  command  ditferent 
from  others  in  the  eomniand.  This  would  be  divisive.  But.  second,  what 
might  begin  only  as  a union  representation  ol  the  interests  (pay  and 
allowances)  of  military  personnel  could,  and  probably  would,  grow  into 
direct  interference  and  conflict  with  command  prerogatives.  In  tael,  the 
late  \I-Ttl  President.  Clyde  Webber,  has  been  quoted  as  stating  that 
"even  if  our  membership  votes  to  bring  servicemen  into  the  union 
movement,  our  goal  will  be  to  get  into  contract  bargaining  and  a regular 
grievance  system  eventually  21  I rosion  id  the  chain  ot  command 
would,  indeed,  impair  readiness  tor  mission  accomplishment 

Would  unions  involving  active  duty  military  peisonnel  stoke’ 
I here  are  no  precise  precedents  to  which  one  may  turn,  but  theic  ate 
sound  analogies  in  the  I ruled  Stales  t nions  ot  public  employees  in  the 
United  States  generally  are  prohibited  Irom  striking  at  both  the  tcdeial 
and  slate  levels  Util  the  federal  Postal  t mon  has  striuk  mil  was 
successful  in  its  demands  Police  and  tiiemen  s unions  aie  prohibited 
from  striking  in  all  50  states,  but  many  have  done  so.  in  etted.  llitough 
work  stoppages  such  as  “sick  ins"  lasting  as  long  as  In  e day  s * ( learly. 
strike  piohibitions  m executive  orders  or  statutes  do  not  serve  as  non 
clad  deterrents  to  strikes  by  strong  unions  ol  public  employees  Can  a 
union  prevent  it s membership  ot  part  thereol  Irom  striking  ' \n  \l  t • I 
President  has  si ated 


There  isn't  any  way  ro  stop  those  things.  They 
don't  ask  me  to  go  on  strike.  They  don't  ask  their 
national  rice  president  to  go  on  strike  ...  But  the 
thing  about  it  is  that  von  eannot  control  individual 
elements  ot  an  organization  whether  it  happens  to  he 
the  United  Stales  .Arms  as  has  been  demonstrated  a 
couple  ot  times  in  tile  last  three  or  tour  years,  or  the 
Sai  r or  the  Air  Toree.  or  the  \TOt  Teopte  take  initi 
their  own  hands  what  they  think  they  have  to.'* 

I here  is  a dear,  it  not  yd  present . danger  in  military  nnioni/ation 
It  is  along  the  lines  suggested  above  that  those  opposed  to  militaiy 
unionization  should  make  their  arguments 

Some  other  popular  arguments  against  military  unions  are 
unsound  e.g.,  those  that  attempt  to  relate  unionization  ot  American 
military  personnel  to  the  I uropean  experience  with  military  unions 
Such  arguments  are  lull  ot  logical  traps  One  cannot  argue  that  union 
i/ed  American  military  personnel  would  sittke  when  the  I uropean 
analogies  show  that  the  unionized  military  do  not  strike  One  cannot 
argue  that  where  I uropean  military  personnel  have  umoni/ed.  stall 
dards  ot  appearance  related  to  discipline  have  degenerated.  for,  one 
must  then  go  the  next  step  to  prove  conclusively  (and  causally  I that 
mission  capability  has  degenerated  I his  would  be  a difficult  and 
possibly  counterproductive  undertaking. 

Arguments  against  military  unions  in  the  t inted  States  should  In- 
divorced  Irom  analogies  to  continental  I urope  simply  because  there 
are  lew  real  analogies  and  locus  on  the  American  case  as  unique  | In- 
differences are  especially  marked  ill  patterns  ot  collective  huigammg  - *’ 

I uropean  unions  have  grow  n largely  as  part  ot  governing  eslab 
lishments  |-or  example,  the  governing  Social  Democratic  patties  in 
Sweden  and  the  Netherlands  came  to  power  largely  because  o!  the 
strength  marshalled  by  trade  unions  I o the  contrary  American  unions 
have  grown  not  only  as  adversaries  to  private  management,  but  as  poll 
t leal  adversaries  ot  federal,  stale,  and  local  governments  over  those 
issues  related  to  the  rights  of  American  laboi  In  tin  continental 
I uropean  case  (where  sinkcs  by  military  unions  are  prohibited),  a 
military  union  "bargains"  with  or  consults  with  elements  ot  its  own 
power  base  in  government  with  which  its  interests  are  closely  identified 
In  tin-  American  case,  military  unions  would  bargain  in  an  adversary 
relationship  with  government  management  whose  polilnat  power  base 
rests  upon  a span  ot  interests  ot  which  organized  labor  is  onlv  one  In 


brief,  analogies  between  the  military  union-government  relationships  ot 
European  nations  ami  those  ot  the  I'nited  States  are  tenuous 
Americans  may  not  draw  valid  inferences  from  the  luropean 
experience. 

I he  better  arguments  should  he  developed  fully  by  those  who  are 
opposed  to  unions  ot  active-duty  military  personnel  I hey  should 
become  the  basis  of  public  debate  and  they  should  be  publicized  in  the 
l nited  States.  Most  Americans  probably  recogm/e  the  fundamentals  of 
"military  necessity"  and.  in  any  case,  "l  ive  collective  bargaining  and 
the  right  to  strike  are  increasingly  unacceptable  to  broad  sectors  ot 
public  and  political  opinion,  indeed  many  workers,  and  some  union 
leaders  share  these  views 

Congress  probably  has  the  constitutional  authority  to  prohibit 
unions  of  active  duty  military  personnel  When  tested  in  court,  a law 
prohibiting  such  unionization  would  probably  be  upheld  on  the  basis  ot 
military  necessity . 

Simultaneously,  the  ero  .ion  ot  military  benefits  should  be  stopped 
to  remove  the  major  basis  for  union  claims  to  legitimacy  in  reptesenting 
the  ins!  claims  ot  active  duly  military  personnel  I he  nongovernment 
organizations  which  lobby  on  behalf  ot  the  military  should  pool  their 
resources  to  press  the  case  for  military  benefits  and.  Iheteforc.  against 
military  unionization 

Finally . procedures  tor  processing  grievances  and  loi  permitting 
participatory  management  in  the  active  duly  military  should  be  ie 
exa  mined . 

\ny  one  of  the  above  approaches,  alone,  probably  cannot  suffice 
in  slopping  a movement  replete  with  dangers  to  the  national  security  ot 
the  l nited  Stales  \ viable  polii  \ must  incorporate  all  three  appioaclies 
in  tandem.  Such  a policy  best  assures  both  justice  for  the  individual 
active  duty  service  member  and  the  reasonable  balance  in  first 
\mendment  rights  which  court  tests  have  lound  to  be  within  the 
meaning  of  the  Constitution  and  the  Kill  of  Rights 
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